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STATEMENT.

During the summer of 1900, the plaintiff in er-

ror and one John McQuade held a purchase contract

on the Daisy Mining Claim, situate near Nome, Alas-

ka, said contract of purchase having been taken in

the name of McQuade . Mr. McQuade and Mr. Mc-

Bride sold all of their interests in said claim except

-

an one-twelfth interest, each, which transaction was

reduce to writing by deed and contract, and was

signed by all the parties interested.

This last mentioned contract of sale was dictated

to a stenographer by an attorney at Nome, named

Sullivan,and was left in his possession by all the par-

ties who signed the same for safekeeping .

As indicated in said contract, litigation followed,

and said Sullivan appeared as attorney for all the

parties who signed said contract, including the

plaintiff in error herein.

During the absence of the plaintiff in error and
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said McQuade from Nome,the said suit was compro-

mised, and in the settlement the interests of said Mc-

Quade and plaintiff in error were entirely ignored,

and the other parties interested with the plaintiff in

error refused to recognize their interests in the claim

or output. When the case of McBride vs. Coy et al.

was commenced in the Nome District Court, the

same attorney, Mr.Sullivan,who had represented the

plaintiff in error in the former suit, appeared as at-

torney against him, thereby attempting to nullify the

Court 's orders in his behalf and which said attorney

had obtained in the former litigation for the plaintiff

m error.

During the spring of 1901, the defendant in error

was engaged in the practice of law at Seattle with

one P. V. Davis, under the firm name of Davis and

Gilmore. The plaintiff in error met Mr. Davis, and

remarked to him that he understood he was going to

Nome, and desired him to attend to some business

for him at that place. Mr. Davis replied he was not

going to Nome, but that his partner, Mr. Gilmore,

was, and to speak to him. Thereupon plaintiff in er-

ror sought an inter\dew with Mr .Gilmore and ar-

ranged for his services . What that arrangement

was is one of the questions in dispute, the plaintiff

in error claiming that Mr. Gilmore agreed to permit

the plaintiff in error to fix the fee.

Mr. Gilmore went to Nome and examined the re-

cord and commenced a suit, which case was entitled

A. G. McBride vs. E. E. Coy et al. He then wrote to
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plaintiff in error to come to Nome, which he did, ar-

riving during the month of August, 1901.

A demurrer had been filed against the amended

complaint, which, upon argument, was sustained.

A new complaint was filed and a demurrer was inter-

posed thereto, which, upon argument,was overruled.

In the preparation of this complaint that was held

good, the assistance of one Frank Steele, an attor-

ney at Nome, was, by the request of defendant,

in error, procured. The first and second complaints

prepared by defendant in error, were wholly insuffi-

cient. The defendant in error was an inexperienced

lawyer when he took charge of the case, although he

had been recommended to plaintiff in error by his

partner, P. V. Davis, as thoroughly competent.

The issues were finally made up in the case. Mr.

Gilmore ,the defendant in error, left Nome about

November 1, 1901, for Seattle, where he remained

until spring. The plaintiff in error then secured the

services of two attorneys to take charge of the case

during the absence of Mr. Gilmore, name T. M. Reed

and James E. Fenton. These two last named attor-

neys tried the case during the winter of 1901-2,

Judge Wickersham presiding. Judge Noyes having

left for the East.

Judge Wickersham did not decide the case after

having the evidence because counsel for the plaintiff

in that cause had failed to file a brief as requested by

Judge Wickersham,and left it to be retried by Judge

Noyes' successor. Judge Moore. Mr. Fenton made

no charge against the plaintiff in error for his ser-
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vices under the circmstances, and Mr .T. M. Reed

received two hundred and fifty dollars for his ser-

vices in the two trials as full compensation.

Mr. Gilmore returned to Nome in the spring of

1902, and participated in the second trial of the case,

which resulted in a judgment for the plaintiff in er-

ror for one-half of what he claimed.

The judgment of the Court included, according

to the statement of the defendant in error, $1419.10,

received as output and costs. Mr. Gilmore paid T.

M. Reed $250.00 for his services and the costs, and

retained one-half of the net proceeds, amounting to

$495.30.

Agreeable to the contract between plaintiff in

error and defendant in error that the former was to

fix the fee, Mr. Gilmore in a letter dated June 26,

1903, wrote to plaintiff in error, in part, as follows:

"I wish you would designate to me what you

think my services to you have beeen worth in this

case. * * I want to be reasonable with you and

want you to be satisfied with my charges, so I leave

it to you to make a suggestion. '

'

On August 8, 1903, Mr. Gilmore wrote the plaint-

iff in error in part as follows

:

"While we never had any definite agreement re-

garding the amount I was to receive, I think that in

view of the facts that I carried the case along and
paid costs for most of it, together with the extra

amount of work in trj^g the case twice, that we
ought to divide all we make out of the suit.

'

'

On July 28, 1904, Mr. Gihnore wrote to plaintiff

in error in part as follows

:
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* * * You have repeatedly told me that

we were to profit or share whatever we made out of

the suit, and I expect to keep you to your word, and

have notified all the other owners of my rights in the

claim."

During the month of June, 1903, the defendant

in error filed an attorneys' lien in the said cause of

A. G. McBride vs. E. E. Coy et al., which is in words

and figures as follows

:

In the United States District Court, District of

Alaska, Second Division.

No. 400.

A. G. McBRIDE,
Plaintiff.

vs.

E. E. COY, et al.,

Defendants.

Attorney's Lien.

To E. E. Coy, George James, S. L. Benbrook, 0. Mel-

lon, William Gassman, Ben Matson, A. Hager,

William A. Freeze, Minnie H. Nugent, J. A. Cal-

kins, H. Doring, and to Messrs. P. C. Sullivan and

Ira D. Orton, Attorneys for said defendants:

You, and each of you, will please take notice that

the undersigned William A.Gilmore and T. M. Reed,

attorneys for plaintiff, regularly admitted and prac-

ticing attorneys for the District of Alaska, Second

Division, do hereby claim a lien in the sum of $1,000

for fees and services, together with expenditures on

account of costs and disbursements in this action,

upon all and singular the property and moneys de-
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creed the plaintiff against said defendants, or any

of them, by the Court, in the above-entitled cause

heretofore on the 22nd day of December, 1902.

You are also further notified that the original of

this notice and claim will be filed in the of&ce of the

clerk of the above-entitled Court.

WILLIAM A. GILMORE and

T. M. REED,
Attorneys for Plaintiff.

More than nine months prior to the commence-

ment of this action in the district court at Nome, Mr.

Clihnore and Mr. Reed had received from the funds

of the plaintiff in error more than the amount claim-

ed in their said lien.

On September 30, 1902, about two months before

judgment was rendered in the cause, Mr .Gilmore

wrote as follows

:

''Judge Reed told me the other day that Orton

offered $250 for a settlement of the case against the

Daisy, as he was buying up all the interests of all the

other owners. The records show that Orton,through

Wilkins, has bought out Gassman, Hager, Mattson,

James and Benbrook-Nugent-Freeze interests, pay-

ing $6,000 therefor. It seems that the claim has

been a disappointment in some way by the prospect

work done and they are all letting go of it."

On June 26, 1903, Mr. Gilmore wrote the plaintiff

in error stating that Mr. Orton offered $250.00 for

McBride 's interest in the claim, and in addition said

:

''I think I can sell it for $500 cash if I pushed the

matter."
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On August 8, 1903, Mr. Gilmore wrote Mr. Mc-

Bride as follows: "I can sell it I think for from

$250.00 to $500.00 most any time."

While the defendant in error was suggesting to

plaintife in error the offers of $250.00 to $500.00 for

his interest in the claim, Mr. Gilmore wrote the

plaintiff in error as follows

:

"Let me know what you think best foj me to do,

and if you want me to sell fix the price definitely and

I'll see what I can do. If 3^ou do not care to pay me
all in cash for fees you can deed me a half of this in-

terest, but I need the cash worse than the interest, as

I am claim poor.
'

'

A sale at this time would have meant, $250.00 at

most for the balance Mr .Gilmore then claimed as at-

torney's fees.

The last claim made by the defendant in error

upon the plaintiff was for one-half interest in the

claim. No money demand or settlement was request-

ed by Mr. Gilmore before commencing the action and

at a time when navigation was closed and the use of

the wires doubtful.

On the 30th day of March, 1905, the defendant in

error commenced this action in the District Court at

Nome against the plaintiff in error for a balance of

attorney's fees in said case of McBride vs. Coy et

al., for $855.25. A judgment by default was taken,

v:hich, when navigation opened, was set aside.

Thereafter, the said Gihnore amended his com-

plaint and increased his claim, to $1855.25, net.

The issues were made up and the cause was tried
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to a jury, resulting in a verdict for the plaintiff in

the sum of $1605.25, the jury denoting the amount

paid Judge Reed. The Court overruled a motion for

a new trial and rendered a judgment for that

ajnount.

The plaintiff in error appealed and brings the re-

cord to this Court for review.

ERRORS RELIED UPON BY PLAINTIFF IN ERROR.

First:—Insufficiency of the evidence to justify

the verdict and judgm,ent; that defendant in error

never made any demand on plaintiff in error for pay-

ment of any services prior to beginning the action to

the amount equal to the verdict or any other sum;

that Mr. Gilmore retained from Mr. McBride 's funds

more than the amount claimed in his lien and was

therefore paid in full some twenty months before

commencing this action; that Mr. Grilmore was in-

competent and unfaithful, and should not be permit-

ted to recover any sum whatever.

Second:—Error in law occurring at the trial and

excepted to by the plaintiff in error.

Third:—That the Court erred in refusing to di-

rect a verdict in favor of defendant upon the issues

X)resented by the plaintiff's complaint.

Fourth:—That the court erred in denying defen-

dant's motion to strike the testimony of the witness,

William A.Gilmore, given in answer to the following

question

:

"Q. Did you enter into any business relations

with him at that tune?"

—which testimony was in substance that defendant



vs. A. G. McBride 9

had told him that the Daisy Claim was very valu-

able; that large amounts of gold dust had been taken

out; and that there would be lots of money to divide

up.

Fifth:—That the court erred in overruling the ob-

jections of the defendant to the following questions

asked by the witness, William A. Gilmore:

"Q. What facts did he relate to you in regard

to what his claim, was'?"

—in answer to which question the witness testified

as to conversations had with the defendant at the

time of witness' alleged employment with relation

to the facts of the controversy in which witness was

employed, the value of the Daisy Clarni, and the

ji.ouni: oi: gold dust extracted therefrom.

Sixth:—That the Court erred in denying defend-

ant's motion to strike out the testimony of witness

Wiliam A. Gilmore as to the record and proceedings

in suits and cases involving the Daisy Claim, in

which he, Gilmore, performed no services.

Seventh:—The court erred in denying defend-

ant's motion to strike out the testimony of witness,

William A. Gilmore, given in answer to the interro-

gatory:

"Q. Well, you may relate what there is m re-

gard to that, Mr. Gihnore."

—which estimony was in fact and substance that the

defendant had stated that he would divide with

plaintiff what he got out of the Daisy Claim.

Eighth:—The Court erred in overruling the ob-

jections of defendant and admitting the testimony of
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witness Grilmore wherein witness testified that he

supposed it was definitely settled; that McBride was

to give him one-half of what he made out of the

Daisy Claim and that he divided gold dust received

from the Daisy Claim between himself and from the

Mr. McBride while acting under such supposition:

Ninth:—The court erred in overruling all objec-

tions of defendant to the following question asked

the witness, William A. Gilmore

:

"Q. What other services did you perform for

the defendant?"

—in answer to which question witness testified he

had made trips to the Daisy Claim, and learned that

the paystreak ran through that claim and inspected

it. (Record pp. 62-3-4.)

Tenth:—The Court erred in denying defendant's

motion to strike the testimony as set forth in sub-

stance in assignment No. 7.

Eleventh:—That the Court erred in overruling

defendant's objections thereto and admitting the

testimony of witness Gilmore, wherein the witness

testified in substance that the value of the Daisy

Claim in 1901 was one hundred thousand dollars, and

that Mr. Orton had told him that one hundred and

thirty thousand dollar's worth of gold dust had been

taken from the claim.

Twelfth :—That the Coui-t erred in overruling de-

fendant 's objection to the following question asked

witness, William A. Gilmore

:

*'Q. What was the current value of the Daisy

Claim for the year 1901?"
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—in answer to which question witness testified that

the current value of the Daisy Claim was one hun-

dred thousand dollars.

Thirteenth :—That the Court erred in overruling

defendant's objection to the following question ask-

ed of witness Gilmore

:

"Q. Why did you file an attorney's lien?"

Fourteenth :—That the Court erred in overruling

defendant's objection to the hypothetical question

asked of expert witness Albert Fink.

Fifteenth:—That the Court erred in overruling

defendant's objection to the hypothetical questions

asked of expert witness 0. D. Cochran, S. T. Jeffreys

and James W. Bell.

Sixteenth:—The Court erred in overruling de-

fendant's objection to the question asked of witness,

A. G. McBride:

"Q. What did Mr. Orton offer you for it this

summer?"

—to which question under the ruling of the Court

witness answered, "$1500.00."

Seventeenth:—The Court erred in overruling de-

fendant's objection to the question asked of the wit-

ness, A. G. McBride

:

'

' Q. How much money did you receive from the

claim this summer %
'

'

—which question witness, under ruling of the Court

answered, "About $4,000.00."

.

Eighteenth:—The Court erred in overruling de-

fendant's objection to the following question asked

of the witness, A. G. McBride

:
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'^Q. You refused Mr. Orton's offer of $1500.00

for the claim, did youT'

Nineteenth:—The Court erred in overruling the

defendant's objection to the following question ask-

ed of the witness, A. G. McBride

:

"Q. Can you give me, Mr. McBride, the total

amount of money you have received to date from

the Daisy Claim over and above the expenses incur-

red in relation to the same?"

—to which question, under the ruling of the Court,

witness answered, "Between four and five thousand

dollars."

Twentieth:—That the Court erred in giving the

jury the following instructions:

"In determining this question, you must con-

sider and determine what was the understanding of

both McBride, the defendant, and Gilmore, the

plaintiff, at the time the contract of employment was

entered into in respect to the party or parties to the

contract in view of all the language and conduct of

both parties at the time as well as at all times since

up to the time when the services were at an end, and

you should especially consider and compare the testi-

mony of both parties to this action on that head, and

party tallies with his conduct and deportment, as

should further consider how the testimony of each

disclosed by the evidence,from the negotiations lead-

ing to the contract of employment up to the close of

the testimony in this case.'

Twenty-first:—That the Court erred in giving

the jury the following instruction:
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'

' Should you decide that all the services sued for

were performed by the plaintiff on his own behalf

alone in pursuance of an employment of him person-

ally by the defendant, then you should consider and

determine, if you believe the contract bound defend-

and to pay a reasonable fee, first what was the reas-

onable value of the plaintiff's services in and about

recovering possession of an undivided interest in the

Daisy Mining Claim; and, second, what was the reas-

onable value of the plaintiff's services in collecting

the rents and royalties on said claim, both these cov-

ered by the judgment and those which were not in-

liluded in the judgment."

Twenty-second:—The Court erred in giving to

tJie jury the following instruction:
'

' In your efforts to arrive at a just determination

of the value of plaintiff' 's services, you are instructed

that you are at liberty to consider as a basis for your

conclusion upon this point, the value of the defend-

ant's interest in the Daisy Claim up to the present

time, and in determining the value of this interest,

you have a right to take into your computation what

the defendant's share of the output in gold of the

Daisy Mine has been since he acquired his interest

in the claim^, in connection with the other evidence in

the case tending to show its true value.
'

'

Twenty-third:—That the Court erred in giving to

the jury the following instruction:

"I further instruct you that the plaintiff is not

lunited in the amount he may recover, if the evidence

warants a recovery for more, by the amount set forth
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in the so-called attorney's lien filed by Mm, but you

must be guided to a conclusion by what in your opin-

ion from the examination of all the evidence in the

case, including the evidence of the filing of the lien,

is a reasonable and fair compensation for the ser-

vices rendered by the plaintiff for the defendant."

Twenty-fourth:—That the Court erred in giving

to the jury the following instruction:

"In determining the credibility and weight of ex-

pert testimony such as that of the attorneys testify-

ing in this case, you should consider their testimony

in connection with all the other evidence in the case.

Its weight will be determined by the character, the

capacity and the state of mind of the experts them-

selves. In your estimate of the value of the testimony

upon the question of what is the reasonable value of

the testimony of any professional or expert witness

called in this case, you will apply your own knowl-

edge and ideas to the matters of fact shown by the

evidence, and you have the right to examine the opin-

ions of such witnesses in the light of your general

knowledge. As between the varying estimates of

the experts, too, you are to give the greater weight

to the estimates of those which are most in accord

with your own intelligence and reason.
'

'

Twenty-fifth :—That the Court erred in giving to

the jury the following instruction:

"If you should decide from the evidence that by

reason of Mr. G.lmore's absence from. Nome, it be-

came necessary to employ another attorney to con-

duct the suit in Mr. Gilmore 's absence, then, if
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you further decide that the plaintiff's employment

was to conduct the case of McBride vs. Coy to a final

recovery of the defendant's interest in the Daisy

Claim, the necessary expense so incurred should be

borne by the plaintiff in this action, Mr. Gilmore, and

you will then be authorized to deduct the substitute

attorney's fees from the fee to which Mr. Gilmore

would otherwise be entitled under his contract of

employment. So if still another attorney's services

was rendered necessary in the reasonable, proper

£^,nd efficient prosecution of the suit of McBride vs.

Coy by either the inability or unwillingness of Mr.

(xilmore to perform the services which the other at-

torneys performed in his stead, and you should so

find, then any reasonable fee which you may find was

paid to said attorney would be chargeable to Mr. Gil-

more, if you find the contract of emplojnnent to have

been as I have just stated it, and might be deducted

from the fees which you shall decide Mr. Gilmore has

reasonably earned, together with what he would have

reasonably earned had he himself performed the ser-

vices rendered by the other attorney."

Twenty-sixth :—That the Court erred in giving to

the jury the following instruction:

"I instruct you, gentlemen, that in ascertaining

the reasonable value of the services of plaintiff you

will consider the nature of the litigation, the amount

involved and the interests at stake, the capacity and

fitness of plaintiff for the required work, the services

and labor rendered by plaintiff, the length of time

occupied by him. and the benefit, if any, derived b>
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defendant from the litigation,the risk plaintiff ran in

getting no compensation upon failure to recover de-

fendant's interest in the Daisy Claim, if this was the

contract,and the fact that plaintiff advanced costs on

behalf of his client, in case you find plaintiff did so.

You should take all the evidence in the case and ex-

ercise a sound discretion and judgment thereon,and

allow i^laintiff such reasonable amount as you may
believe he is justly entitled to, not to exceed the bal-

ance claimed in the complaint, in case you decide

that plaintiff is entithid to recover."

Twenty-seventh:—That the Court erred in re-

fusing to give the following instruction, requested

by the defendant

:

"I charge you that plaintiff is not entitled to re-

cover in this action, and your verdict upon the ac-

tion, brought by him must be for the defendant."

Twenty-eight:—That the Court erred in refus-

ing to give the following instruction, requested by

the defendant:

"I charge you that if you find from the evidence

that defendant employed the firm of Davis & Gil-

more to render the services for the value of which

plaintiff has brought this action, then such employ-

ment was a joint one for the performance of which

this plaintiff cannot base an action in his own name,

and your verdict must be for the defendant. '

'

Twenty-nine:—That the Court erred in refusing

to give the following instruction, requested by de-

fendant :

"Where two attorneys are publicly practicing
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law as a partnership, I charge you that a client has

the right to believe that in retaining one attorney he

is retaining the firm in the absence of any special

contract to the contrary, and in the absence of

knowledge to the contrary "

Thirty:—That the Court erred in refusing to

give the following instruction, requested by the de-

fendant :

*I charge you in this case that unless you find

from the evidence that there was a special under-

standing and agreement between plaintiff and de-

fendant that plaintiff alone was employed by do

fendant, then there is a presumption that the de-

fendant in employing the plaintiff while acting as a

member of the firm of Davis and Gilmore, employed

and retained that firm."

Thirty-one :—That the Court erred in refusing to

give the following instruction requested by the de-

fendant :

"If you find from the testimony that the firm of

Davis & Gilmore was employed by the defendant to

perform the services on which plaintiff bases his ac-

tion and that some of such services were performed

under employment of the firm, but that plaintiff and

said Davis did dissolve partnership without knowl-

edge of defendant, and no consent to plaintiff's indi-

vidual conduct of the litigation was given by de-

fendant, then I charge you that plaintiff cannot

maintain this action in his own name, and your

\erdict must be for the defendant as to plaintiff's

cause of action.
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Thirty-two:—That the Court erred in refusing to

give the following instruction, requested by the de-

fendant :

"So, if you find that the agreement between

plaintiff and defendant was that defendant was to

fix the fee; and if you further find that he had fixed

it in the sum of $500, and that such sum for the ser-

^dces rendered by plaintiff was not such an unreason-

able fee as to warrant you in believing defendant to

be actuated by bad faith, I charge you that you can-

not fix the value of plaintiff's services in more than

$500.00, and plaintiff having admitted that he had

received more than that sum from defendant, your

verdict must be for the defendant as to the plaint-

iff's cause of action."

Thirty-three:—That the Court erred in refusing

to give the following instruction, requested by the

defendant:

"In determining what is the reasonable value of

plaintiff's service you should not take into consid-

eration the value of the interest claimed by defend-

ant in the suit that was brought by plaintiff, or the

value of the interest recovered in said suit was after

judgment had been obtained in said suit."

Thirty-four:—That the Court erred in refusing

to give the following instruction, requested by the

defendant

:

"In determining what is the reasonable value of

plaintiff's services rendered to defendant in the suit

brought by him, to-wit, McBride vs. Coy et al., you

should not take into consideratino what rents and
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j)rofits the defendant realized from the interest re-

covered in said suit after the judgment had been ob-

tained therein.

"

Thirty-five :—That the Court erred in refusing to

give the following instruction, requested by the de-

fendant :

''In determining what was the reasonable value

of plaintiff's services rendered in the suit of Mc-

Bride vs. Coy et al., you may take into consideration

the value of the property involved in said suit at the

time plaintiff was employed by the defendant and

said suit was begun, and the value of the money and

property recovered in said suit at the time of the

rendering of the judgment in the case."

Thirty-six:—That the Court erred in refusing to

give the following instruction, requested by defend-

ant:

"You are not bound to accept the testimony of

the attorneys offered by the plaintiff as expert wit-

nesses as conclusive upon the question as to what is

the reasonable value of plaintiff's services; you

should consider and be governed by all the evidence

in the case bearing on the question, and apply your

own experience and knowledge of the character of

such services in determining whether you will accept

the value placed upon such services by the expert

witnesses.
'

'

Thirty-seven:—That the Court erred in refusing

to give the following instruction, requested by the

defendant

:

"What attornevs have testified concerning the
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value of plaintiff's services is not conclusive upon

you, and such testimony may be only considered by

you as an aid in determining through your own un-

derstanding and intelligence what is the reasonable

value of plaintiff's services under the testimony and

circumstances of this case."

Thirty-eight:—That the Court erred in refusing

to give the following instruction, requested by the

defendant

:

"If you find that plaintiff has made demands up-

on defendant for his services inconsistent with what

he is now claiming in this action, then I charge you

that you have a right to consider that fact in deter-

mining what is the reasonable value of his ser-

vices."

Thirty-nine:—That the Court erred in refusing

to give the following instruction, requested by the

defendant

:

"I charge you that plaintiff's services rendered

in the suit of McBride vs. Coy et al., prior to the fil-

ing of the attorney's lien by plaintiff in said suit can

not be fixed in any greater amount than he has claim-

ed for such services in said lien.
'

'

Forty:—That the Court erred in refusing to give

the following instruction, requested by the defend-

ant:

"I charge you that as far as the services rendered

in the suit of McBride vs. Coy et al., prior to the fil-

ing of the attorney's lien, plaintiff is bound by the

amount fixed by him in said lien,unless you find from
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the testimony that the amount so fixed by him in

raid lien was through misapprehension or mistake. '

'

Forty-one:—That the Court erred in refusing to

give the following instruction, requested by the de-

fendant :

"I charge you that an attorney stands in a posi-

tion of trust and confidence in relation to his busi-

ness with his client, and that the utmost good faith

should be exercised by an attorney in dealing with

his client in all his transactions."

Forty-two:—That the Cour erred in refusing to

give the following instruction, requested by the de-

fendant :

''I charge you that any services rendered by

plaintiff to defendant outside of the regular and or-

dinary duties of any attorney, the value thereof

should be fixed by you at the sum that said ser-

vices could be performed by other competent per-

sons who were not attorneys."

Forty-three—That the Court erred in refusing

to give the following instruction, requested by the

defendant

:

So, that as far as collecting the royalties for de-

fendant and remitting the same to defendant, you

should only fix the value of such services as to what

are usually charged by competent and trustworthy

persons for such services."

Forty-four:—That the Court erred in refusing to

give the following instruction, requested by the de-

fendant :

"If you find that plaintiff has made demands
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upon defendant for his services inconsistent with

what he is now claiming in this action, then I charge

you that you have a right to consider that fact in de-

termining what is the reasonable value of his ser-

vices."

Forty-five:—The Court erred in overruling the

motion for a new trial made by the defendant.

Forty-six:—The Court erred in rendering judg-

ment upon the verdict against the defendant in fav-

or of plaintiff.

Forty-seven:—The Court erred in rendering a

judgment against the defendant and plaintiff in er-

ror on account of the unprofessional conduct of the

defendant in error while representing the plaintiff

in the case of A. G. McBride vs. E. E. Coy et al., and

his unprofessional conduct in commencing this ac-

tion without ever asking for a settlement on a money

basis, and also in rendering any judgment for plaint-

iff for the reason that plaintiff filed a lien, collected

the money thereon in full prior to the commence-

ment of this action.

ARGUMENT AND CITATIONS OF AUTHORITIES ON ERRORS.

We understand the practice to be that in actions

between attorneys and clients, the higher court will

examine all the evidence in the case and not permit

any client to be imposed upon or oppressed and that

an attorney who secures a verdict and judgment

does not thereby become secure against a charge of

overcharge, extortion or other unprofessional con-

duct on the theory that the jury have passed on the
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facts. The disposition of the higher court is toward

an examination of the evidence and carefully guard-

ing the rights of clients.

In Central R. R. v. Banking Co., etc., 113 U. S.Re-

ports, the court very materially reduced the amount

of the judgment rendered in favor of the attorneys

in the cause.

The plaintiff in error contends with reference to

assignment of error one, two and three, (Record, pg.

240-241) that the evidence was not sufficient to en-

title Mr.Gilmore to any judgment in this cause. The

plaintiff in the Court below claimed that the defend-

ant had promised to pay him a liberal fee and sues

on the quantum meruit. (Record p. 45.)

This is positively denied by the plaintiff in error,

who testifies that the only contract between the par-

ties as to Mr. Gilmore's fee was that the plaintiff in

error was to fix his fee. (Record,p.l50.) The uncorro-

borated statement of an attorney as to the contract

of employm.ent is insufficient when denied by the

client.

Parker vs. Esch, 31 Pac. Rep. 754.

When an agreement provides that the fee is to

be fixed by the client, that fee fixed by theclient can

only be recovered.

Howe V. Kenyon, 30 Pac. 1058; 67 Pac. 903.

But the evidence of Mr. McBride is corroborated

in part by the evidence of Mr. Gilmore. Mr. Gilmore

v/rote several letters to Mr. McBride in which it is

clearly indicated that Mr. Gilmore intended to live

up to his agreement and permit Mr. McBride to fix
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the fee. In his letter he states: "I wish you would

designate to me what you think my services to you

to you have been in this case." (Record, p. 169.)

"I want to be reasonable with you and want you

to be satisfied with my charges, so I leave it to you

to make a suggestion." (Record, p. 170.)

But, Mr. Gilmore finally abandoned the idea of

permitting Mr. McBride to fix the fee according to

this contract and writes as follows

:

"While we never had any definite agreement re-

garding the amount I was to receive, I think

in view of the facts that I carried the case along and

paid costs for most of it, together with the extra

amount of work in trying the case twice, that we

ought to divide all we make out of the suit." (Re-

cord, p. 176.)

But Mr. Gilmore shifts his position again and la-

ter wrot to Mr. McBride as follows

:

"You have repeatedly told me that we were to

profit or share whatever we made out of the suit and

I expect to keep you to your word, and have notified

ail the other owners of my rights in the claim. '

' (Re-

cord, pp. 9, 176.)

Mr. Gilmore has taken three different positions

in relation to the contract of employment and evi-

dently was compelled to abandon his claim to an one-

lialf interest of that portion belonging to Mr. Mc-

Bride by Mr, Gilmore 's letters that Mr. McBride

most fortunately preserved. After claiming one-half

of the McBride interest and notifying the other own-

ers that he is a part owner in the claim Mr. Gilmore
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admits in his evidence that the claim so made was

not supported by any agreement between Mr. Mc-

Bride and himself. (Record, p. 116.)

But it is not denied that the parties to this ac-

tion were unacquainted until they met to arrange

for the commencement of the case of McBride vs.Coy

et al . Does it look reasonable that the plaintiff in

error should place himself at the mercy of an attor-

ney whom he did not know? Does it look reason-

able that he should enter into the litigation and have

no definite understanding as to the fee he was to pay

for the services that the attorney was to perform?

Again, is it not a most reasonable contract for the

parties to agree that the plaintiff in that cause

should fix the fee? Both parties are attorneys, one

assists the other, and in nearly all such cases, at only

a nominal fee, and neither knowing the value of the

claim or the output, (for the value of a mining claim

is always doubtful), it is only reasonable that the

contract claimed by Mr. McBride should have been

entered into.

Mr. McBride wrote Mr. Gilmore that considering

the value of the claim, and the output, seven or eight

hundred dollars was a sufficient fee in the case,

which included the fees paid Reed and Steele. (Re-

cord, p. 197.)

Mr. Gilmore having left Nome for the winter

should have provided counsel in his stead, but Mr.

Gilmore even contended that Mr. McBride should

bear the expense of the necessary counsel during his

absence.
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In one of the above extracts Mr. Gilmore speaks

of the extra work of two trials. Mr. Gilmore only

assisted in one trial of the case. He abandoned

the cause in 1901, and left Reed and Fenton to try

the case.

Now, Mr. Gilmore 's own estimate of the value of

the claim and output only amounted to some $1,-

GOO.OO, at about the time judgment was rendered in

McBride vs. Coy, et al.

The judgment for the output of the claim was $1,-

379.00. Mr. Gilmore wrote letters as to what he

could get for the claim, giving the amount at from

$250 to $500. (Record, pp. 170-176-181.)

And the $1179.00 output to the value at which

the McBride interest would sell for, $500, and we

have a total value of $1679.00. Now, we claim that

$700.00 or $800.00 was a sufficient amount to pay for

attorney's fees, taking his own estimate of the value

of the property in litigation, and he received more

than one-half of the amount of gold dust and the

value of the property, prior to the commencement of

this action.

Mr. Gilmore was, no doubt, trying to induce Mc-

Bride to sell his interest in the claim,. Suppose he

had, the most Mr. Gilmore could claim would be one-

half of the highest amount realized, which would be

$250.00, which with what he had already received,

would have made the total fees some $800.00. If, for

the sake of argument, we admit Mr. Gilmore 's con-

tention that he was to have one-half, he received all

he claimed for his own estimate of the value of the
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interest of Mr. McBride in the claim and output was

about sixteen hundred dollars.

In June, 1903, Mr. Gilnix)re and Judge Reed filed

a lien for their services as attorneys for Mr. Mc-

Bride, including costs, disbursements and the fee of

Judge T. M. Reed, and his costs and disbursements,

which lien was for $1000.00. Twenty-one months af-

ter the filing of this lien, Mr. Gilmore sues Mr. Mc-

Bride for $1500.00, alleging a credit of $644.75, and

praying for judgment for $855.25. Mr. QDmore and

Judge Reed received every dollar of the amount

claimed in the lien, before he commenced this action.

(Record, p. 4 and 114-5.)

Mr. Gilm,ore took a default judgment on the com-

plaint. (Record, p. 113.)

When the default judgment was set aside, Mr.

Gilmore amended his complaint and prayed for $2,-

500.00, less the amount he received. (Record, p.

113.)

The reason why Mr. Gilmore commenced this ac-

tion, twenty-one months after he filed his lien, and

received his pay, was no doubt because the Daisy

Claim for the first time, in 1905, yielded a fair out-

put and Mr. McBride was to receive less than four

thousand dollars in the spring of that year. Mr. Mc-

Bride was to be in part reimbursed for the expense

he had been to in securing the claim and conducting

the former litigation. (Record, p. 203.)

If Mr. Gilmore was honest in urging the sale of

Mr. McBride 's interest at $500.00, the amount he

has received was more than sufficient recompense
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for Ms services. If he was urging the sale to pur-

chase it himself, he ought not to have had a dollar.

In fixing the fee of Mr. Gilmore, even on the the-

ory of reasonable value, the judgment of the lower

court should not be sustained. Mr. Gilmore was

wholly incompetent to conduct such a case. Mr. Mc-

Bride in his disposition states

:

"Mr.Gilmore's original complaint was absolutely

worthless and that he (Mr. Gilmore) was unable to

draw the amended complaint." (Record, p. 156.)

Mr. McBride also testified "When I got to Nome
in 1901, 1 read Mr. Gilmore 's original complaint. Of

course, the action should have beeen to quiet my title

to my interest in the property, but the original is on

file in the clerk's office, and is proof of the statement

that if judgment has been rendered in my favor on

that complaint, I would have recovered nothing."

(Record, 155-6.)

Mr. Frank Steele testified and corroborates the

evidence of Mr. McBride that Mr. Gilmore could not

write the complaint and employed him to write the

amended complaint. (Record, p. 135.)

With this charge of incompetency made under

oath by two witnesses, Mr. Gilmore could have dis-

proven this evidence by producing his original com-

plaint and making it part of the record. The court

could then have read the complaint and ascertained

the truth concerning the charge of incompetency.Mr.

Steele also testified that Mr. McBride told him that

Mr. Gilmore refused to write the brief on the demur-

rer, and for which Mr. McBride paid him $50.00. The
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Decree and Findings are in the record,but the worth-

less complaint, No!

The fact that the suit was in part successful does

not prove Mr. Gihnore's experience or ability. Ex-

J udge T. M. Reed, with the assistance of Mr. Fenton

first tried the case, and in the second trial Judge

Reed assisted. The Washington reports will prove

Judge Reed's ability, as he was a superior judge in

that state, and in the two trials. Judge Reed's charge

was but $250.00, while Mr. Gilmore, who could not

write the complaint,demands a fee of $2500.00. Judge

Reed took his fee and was satisfied; Mr.Gilmore took

his —yes, m.ore than he claimed in his lien and a lit-

tle less than a year afterwards sues for $1800.00

more.

We wish to urge another reason why the evidence

does not sustain the verdict, and that is that he in-

terests of Mr. McBride were betrayed by Mr.Gilmore

in preparing the case for trial.

On pages 152-3 of the Record will be found a con-

tract signed by nine parties. This contract, as stated

in the statement of the case by plaintiff in error,was

dictated by an attorney named Sullivan and was

left in his possession for safe-keeping. When Mr.

Gilmore went to Nome in the spring of 1901, Mr. Mc-

Bride gave him a general power of attorney and he

v/as especially instructed to secure an inspection and

copy of the said contract in possession of said Sul-

livan. Mr. Gilmore had an interview with Mr. Sulli-

van in which Mr. Sullivan made some damaging ad-

missions concerning the contract. That contract
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was of the greatest importance to Mr. McBride in

the ease he instituted against E. E. Coy et al.

When the depositions were taken in said cause,

Mr. McBride testified to the execution of said con-

tract by the nine parties in the presence of the said

Sullivan, and thereupon, said Sullivan called two

v^dtnesses, Coy and James to testify, and did testify,

that said contract was never signed. Mr. McBride

insisted that Mr. Gilmore should disclose Mr. Sulli-

A'an's declarations to him when he demanded a copy

of the contract. Mr. McBride also insisted that Mr.

Sullivan should be compelled to state on the witness

stand what he did with the contract. Mr. McBride 's

case almost wholly depended on establishing the exe-

cution of said written contract. Mr. Gilmore refused

to take any action, and we give his reasons in his own

language: "I did refuse to testify to what Sullivan

told me as a fellow attorney in confidence, and I

wouldn't tell that in a case of my own, let alone

yours." (Record, p. 187.)

In the suit involving the validity of the contract

referred to, that was taken in the name of John Mc-

Quade, and in the settlement of which an attempt

was made to "freeze out" Mr. McBride, the said P.

C. Sullivan appeared for all the parties in accordance

with the terms of the contract, given in full on pages

152-3 of the record. Mr. McBride was a party to said

euit, and the title of all the papers included his name

;

but nevertheless, by a secret contract and other men-

tal manipulations, the attempt was made to deprive

Mr. McBride of his interest in said claim and output.
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Mr. Sullivan having acted as the attorney for Mr.

McBride in said first suit should not have been per-

mitted to use his knowledge of the condition of Mc-

Bride 's claims by appearing against hina in the case

of McBride vs. Coy et al., and it was the duty of Mr.

Gilmore to present the matter to the court and com-

pel Mr. Sullivan to withdraw from the case in which

he was seeking to annul the judgment which he had

secured in McBride 's favor. But, the friendship of

Mr. Sullivan was apparently of greater importance

to Mr. Gilmore than the duty he owed to his client.

Again, Mr. McBride urged Mr. Gilmore to show

by cross-examination that E. E. Coy, one of the wit-

nesses who had testified that the said contract was

never signed, had been convicted of a felony and

spent a term in a penitentiary in British Columbia.

This was of course for the purpose of impeaching

and weakening his evidence. Mr. Gilmore 's excuse

we give in his own language ;

''As to what Coy wasn't asked I told you it made

no difference what you asked him for he denied

everything anyway, and as an attorney, you ought

to know it makes very little impression on an equity

case to ask such questions as you are still ranting

over." (Record, p. 187.)

The Alaska Code of 1900, Sec. 669, permits the

cross-examination of a witness as to whether he has

ever been convicted of a crime. The law has always

considered the impeachment of a witness material

evidence.

We contend that Mr. Gilmore 's refusal to compel
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Mr. Sullivan to produce the contract, and his refusal

to cross-examine Mr. Coy concerning his penitenti-

ary record were omissions of duty to his client and

which might have resulted in a different judgment.

Two witnesses, Coy and James, testified the contract

was never signed, against the evidence of Mr. Mc-

Bride that it was; and Mr. Gilmore's client being

thus attacked, it was his duty to strengthen the evi-

dence of Mr. McBride in every possible manner. (Re-

cord, pp. 151 to 155 inclusive.)

It will be admitted without any citation of au-

thorities, that Mr. McBride, as the client of Mr. Gil-

more, was at all times entitled to fair and honest

treatment and the truth at all times. A failure on his

part to extend fair and honest treatment to Mr, Mc-

Bride must affect and weaken his evidence and right

to any recovery.

The Record speaks as follows:

Mr. Gilmore wrote Mr. McBride that he Gilmore

would look out for his half in the claim., and claimed

to own an interest equal to that of Mr. McBride by

virtue of the contract of employment. (Record, p.

189.)

In his evidence, Mr. Gilmore says: "The original

agreement with Mr. McBride was not that I should

receive one half; he simply stated that to me. I don't

know as I ever accepted that statement. (Record,p.

116.)

But Mr. Gilmore in another part of his evidence

declares that, "I supposed it was definitely set-

tled that Mr. McBride was going to give me half of

everything," etc. (Record, p. 61.)
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If his statement under oath is true, why did he

write Mr. McBride that he had notified the other

owners that he owned an interest in the claim and

cloud the title of Mr. McBride in the property. Will

any one defend such conduct as being professionally

honorable %

During the time that Mr. Gilmore was attempt-

ing to bluff Mr. McBride into giving him an interest

in the claim on the pretext that such was the con-

tract, he wrote Mr. McBride a letter in which he

stated: "I have a copy of all my letters and corre-

spondence to you and always keep such when I deal

with your stripe of man." (Record, p. 188.)

After the bluff had failed Mr. Gilmore stated that

he had no copies of the corespondence referred to.

(Record, pp. 88 and 210.)

It will be observed by reading the lien statement

filed by Mr. Gilmore and Judge Reed that it was not

only to fix and secure the attorneys fees, but also

costs and disbursements. The lien was filed in Jime,

1903. (Record, p. 119.)

Included within the provisions of said lien may be

named the following items

:

Gilmore received in all, see Complaint, p.4 . . $ 644.75

Costs advanced 50.00

Brubaker, depositions 58.00

Brubaker, typewriting 25.00

Judge Reed, costs advanced 51.00

Judge Reed, attorneys feces 250.00

$1122.45

«
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If Mr. Gilmore is bound by this, his own state-

irent, he and Judge Reed received $122.45 more than

the amount claimed by Mr. Gilmore and Judge Reed

in their lien, for they only claimed one thousand dol-

lars until 1905, when the claim produced a good out-

put. (Record, p. 115.)

Mr. Gilmore 's evidence discloses a lack of sinceri-

ty'' concerning the contract referred to as having been

left in the possession of Sullivan.

Mr. Gilmore now states that when he had the con-

versation with Sullivan he did not believe Sullivan

had told him the truth. Record, p. 207.

He also testified that he found from other parties

that the contract referred to, had been signed. (Re-

cord, p. 54.)

If Mr. Sullivan was deceiving him and he, Gil-

more, had the proof, why did not Mr. Gilm,ore pro-

duce this proof from other parties and in that man-

ner compel Mr. Sullivan to produce the contract, and

it would not have been necessary for Mr. Gilmore to

divulge the statements of Sullivan. Mr. Gilmore jeo-

pardized the interests of Mr. McBride by his refusal

to compel Mr. Sullivan to produce that contract. Mr.

Gilmore gave as his reason that he and Sullivan were

friends. He says: I would not go before Judge

Wickersham and ask for an order making Charley

Sullivan to produce the agreement and disclose what

Sullivan had told me in confidence." (Record, p.

But after so long a time, Mr. Gilmore at the trial

pretends to disclose what Mr. Sullivan really said.

(Record, p. 207. )
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Why has Mr. Gilm.ore remained silent so long?

If that was all that Mr. Sullivan said about the con-

tract he had refused to produce, it might have been

disclosed by Gilmore without any danger of disrupt-

ing the friendship between he and Sullivan. Does

this long delayed explanation form Mr. Gilmore look

truthful or reasonable %

The judgment in the case of McBride vs. Coy et

al. was rendered Nov. 12th, 1902. (Record, p. 9.

This action is before this court on a claim of $2,-

500.00.

Mr. Gilmore was asked when he first formed the

intention of claiming that amount, $2500.00, and his

reply was, "during the month of July, 1905," two

years and four months after the rendition of the

judgment. (Record, p. 9.)

Mr. Gilmore 's carelessness follows him in his evi-

dence concerning the value of the Daisy in 1901, and

states the claim was worth $100,000. (Record, p.

65.)

A few pages further on in the record, he testifies

as follows: "I knew the defendants in 1901 were

not working the Daisy Claim and that they were say-

ing and claiming that the paystreak had been work-

ed out, but I had no PERSONAL KNOWLEDGE of

it whatever." Upon what did he base valuation?

(Record, p. 84.)

In 1902, says Mr. Gilmore, the claim was valu-

cvble. (Record, p. 85.)

In the fall of the same year he testifies that the

paystreak was worked out. (Record, p. 85.)
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But pass on a few pages and we find Mr. Gilmore

testifying that during the same year, 1902, that at

the time of the rendition of the judgment in McBride

V. Coy et al., November 12th, 1902, the claim had no

market value whatever. (Record, p. 88-89.)

Mr .Gilmore should not be taken seriously when

he says though he and P. V. Davis were partners,

Davis was not to be interested in the fees because he,

Gilmore, was to advance the costs. (Record, p. 69.)

From this statement one would conclude that Mr.

McBride placed the whole burden of costs on the

shoulders of Mr. Gilmore. We need only look at the

statement of Mr. Gilmore to refute that evidence.

(Record, p. 185.)

Mr. Gilmore received $20.00 from Mr. McBride

before he left Seattle for Nome. (Record, p.

Between June 1st and September, 1901, Mr .Gil

more received from Mr. McBride $104.00. He paid

the clerk $10.00 and the Marshal $36.00, a total of

$46.00. (Record, p. 186.)

The record will show that, with slight exceptions,

the money advanced by Gilmore and Reed was at a

time when navigation was closed and it was impossi-

ble to pay these disbursements.

Assignment of error two, record, p. 45, shows er-

ror in admitting evidence j)erhaps not material, but

prejudicial to defendant in a jury trial. Plaintiff

Gilmore had abandoned his claim to an equal owner-

ship with Mr. McBride in the claim and sued for the

reasonable value of his services; and the evidence

that he had understood that he was to have half of
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the McBride interest could serve no purpose except

to prejudice the minds of the jury.

Assignments of error two, three and four are nol

waived but submitted without argument. (Record,

P-

Assignment of errors five and six show error in

admitting the evidence of the plaintiff Gilmore to the

effect that Mr M.cBride would divide with plaintiff

what he got out of thf Daisy Claim. That was not an

issue in the case. (Record, pp. 59, 60 and 64.)

Assignment of errors seven and eight, (record, p.

62), shows error in the admission of evidence, it be-

ing apparent that it was only a trumped up claim.

Assignment of errors nine and ten, (record, p. 65)

shows error in permitting the plaintiff to testify as to

the value of the claim without having first shown

himself competent to testify as to the value. The

witness should have been first required to show his

competency and knowledge as to the value of min-

ing claims at Nome. Mr. Gilmore is the only wit-

ness who testified as to the value of the claim. The

hearsay evidence as to what Mr. Orton had said

should not have been admitted. In these two as-

signments of error, the trial court violated two ele-

mentary principles of the law of evidence, two

principles that are, we are justified in saying, uni-

^ersally known in the profession—that an expert

witness must prove his competency, and that hear-

say evidence of that character is not admissible.

Assignments of error 11, 12, 13, 14 and 15, (Re-

cord 121 and 134 inclusive ) relate to the introduc-
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tion of evidence by experts as to the value of ser-

vices rendered. The errors complained of are clearly

stated in the assignment. (Record, p. 126.)

As to Assignment of Error No. 16, shows error

in permitting the evidence as to what Mr. Orton of-

fered for the McBride interest, as tiie value of the

claim in 1905, was wholly immaterial. (Record, p.

196.)

Assignment of Error No. 17, also shows error

in permitting the evidence to go to the jury as to

amount that Mr. McBride received in 1905. It was

wholly immaterial and prejudicial to defendant. The

value of the claim, if material, should ha^'e been con-

fined to the time of the Ktigation. (Record, p. 196.)

The same argument applies to Asssignment of

Error No. 19.

Stevens v. Ellsworth, 63 N. W. Rep., 683.

Assignments of error Nos. 20 and 21 are submit-

ted without special argument. (Record, p. 247.)

Referring to Assignment No. 22, we think the

ruling of the Court is erroneous and very prejudi-

cial. The Court instructed the jury that it was at

liberty to consider as a basis for its conclusion in

estimating the value of plaintiff's services, the value

of Mr. McBride 's interest in the Daisy Claim up to

the present time and also the output up to the time

of the trial. The claim unquestionably was of but lit-

tle value up to 1905. In November, 1902, Mr. Mc-

Bride secured a judgment for $1179, which was all

of his share to that date, and very little did he rea

liTie out of his interest until 1905. The value of the
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claim as a basis for fixing the value of the services

should have been confined to the year 1901, when

the action was commenced, and in no event exceed-

ing the time of the rendition of the judgment, No-

vember 12, 1902.

Assignment No. 23, is, in our opinion, clearly er-

roneous. Mr. Gilmore filed a lien for his costs and

disbursements, attorney's fees for himself and Reod

for the sum of $1000. Mr. Gilmore received that

amount before he commenced this action against Mr.

McBride. Mr. Gilmore 's own statement shows that

he received more than a hundred dollars above th;}

amount he fixed in the lien.

Not considering the legal questions involved, we

do think that in all honor and fairness, an attorney

should not, more than one and a half years after he

files a lien, and receives his pay in full, be permitted

to sue his client as Mr. McBride has been attacked

in this case. Can the Court come to any other con-

clusion than that this action was prompted by

a desire to unjustly oppress a client? According to

the statement of Mr. Gilmore to his partner, F. V.

Davis, this action was commenced for revenge and

not the collection of a just debt. (Record, p. 112.)

On the question of attorney's record liens we sub-

mit the following authorities:

Sedwick on Damages, vol 2, p. 236.

Section 1844, Central Digest.

Hobson V. Watson, 56 Atlantic, 632.

Wright vs. Wright, 70 N. Y., 98.
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Daniels v. Wilbur, 60 Ills., 526.

Bruce vs. Anderson, 57 N. E. Rep., 354.

Mr. Gilmore received more than the amount he

claimed in the lien prior to the commencement of

this action. He ought to be bound by the amount of

the lien. His reasons for filing the lien are given on

pages 119 and 120 of the Record. Like Bloke's Item,,

"Considering the elaborate circumstantiality of de-

tail the item does not contain as much information as

it ought."

A client's money apparently looks awful good

to Mr. Gilmore. Under the head. Costs and Expen-

ses, Record, p. 175, Mr. Gilmore charges up ,$3.20 for

his own witness fees, in a trial where he was the at-

torney.

The Court erred in saying to the jury that Mr. Gil-

was not limited to the amount set forth in his attor-

ney's lien.

Assignments No. 24 and 25 are submitted with-

out special argument.

Assignment No. 26 is, in our opinion, well taken

against the instruction of the Court, for the reason,

among others, that the time should have been limit-

ed to the time of the commencement and completion

of the litigation.

Assignment No. 27 refers to the refusal of the

Court to instruct the jury to render a verdict for the

defendant, and has been argued.

The Court erred in its refusal to give instructions

asked in Assignments 28, 29, 30 and 31, Record, p.

251-252, and the verdict of the jury was not support-
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ed by the evidence with reference to the partnership

of Davis and Gilmore.

Mr. McBride testified he employed Davis & Gil-

more and not Gilmore individually. (Record, p. 149.)

Mr. Davis, the senior partner, testified as fol-

lows: "At the time of the suit of McBride against

Coy et al., was comm,enced, Mr. Gilmore and I were

partners. I understand that I was the first party of

the firm of Davis &GiLmore; that Mr. McBride con-

sulted with reference to the suit; I never told Mr.

McBride that I had withdrawn from that case as an

attorney." (Record, p. 141.)

Again: "I never claimed any fees from any case

except what was commenced before 1902. '

' (Record,

p. 145.)

McBride vs. Coy et al. ,was commenced in 1901.

Again: ''I have always represented that I was a

partner of Mr. Gilmore and entitled to my share of

the fees." (Record, p. 143.)

The senior partner of the firm received a state-

ment from Mr. Gilmore concerning the Nome busi-

ness in which the McBride vs. Coy case was included.

(Record, p. 148.)

The senior partner, having admitted the partner-

ship and Mr. McBride having employed the firm and

not Mr. Gilmore individually, these instructions

should have been given.

Retainer of one member of law firm retains all

.

Dennie vs. First National Bank, 73 Pac, 1125.

Jackson vs. Bohmor, 18 N. W., 456.
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Contract made with a partner presumably one

with firm.

Le Roy v. Johnson, 2 Pet. 166-7 L. C, 391.

One partner cannot sue for his share of a debt.

Venal vs. W. Va. Co., 110 U. S., 215; 28 L. C,

124.

Action in partnership debt must be begun in

name of all partners at time of indebtedness.

17 Ency., 1236.

Parsons Part. Sect. 312. Pom. R. & R. No.

137.

The Court erred in refusing to give the instruc-

tion asked for in Assignment of Error No. 32, which

correctly states the law. (Record, p. 231-2.)

The instructions set forth in Assignments of Er-

ror Nos. 33, 34 and 36, correctly stated the law of the

case and should have been given. These Assign-

ments have, in part, been previously referred to.

(Record, p. 253.)

Assigmnent 38, shows error in the Court's refusal

to give the requested instruction. The shifting de-

mands of the plaintiff, Mr. Gilmore, should have

been submitted to the jury. (Record, p. 255.)

Asssignment of Errors Nos. 39 and 40, have been

previously referred to and argued. (Record, p.255.)

Assignment of Error No. 41 shows error in the re-

fusal of the Court to instruct the jury in relation to

the duties of an attorney towards his client. With

the evidence of bad faith against the plaintiff, this

instruction became especially important. (Record, p.

256.)
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Will any one contend that the instruction asked

for in Asssignments No. 42 and 43 does not correctly

state the law? We think not. (Record, p. 256.)

The request to instruct the jury as asked for by

defendant in Assignni.ent of Errors, No. 44, should

have been granted. The last demand on defendant

by Mr. Gilmore was for an one half interest in Mr.

McBride's share of the output and claim. No de-

mand was made for money or a settlement which

makes the instruction asked especially applicable.

The question of demand bears upon the question of

costs. (Record, p. 257.)

If the Court erred, as claimed by defendant, then

the Court also erred, in refusing to grant a new trial

and overruling the motion for a new trial.

Plaintiff in error submits the following authori-

ties bearing upon the law governing this case

:

Expert testimony is not conclusive—may be had

as an aid to the jury in determining through this

understanding and experience what is a reasonable

fee.

Head vs. Hargrove, 105 U. S., 45. 4 Pac. 37.

Relations of attorney and client.

Sect. 1863 Cent. Digest, 50 Pac, 207.

Ability of client to pay is a factor.

Ward vs. Kohn, 58 Fed., 462.

Evidence as to amount involved, but not pros-

pective benefits allowed

.

107 Illinois, Sect. 1859, Cent. Digest.

Special contract cannot be established by testi-
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niony of attorney alone in view of client's denial and

inconsistent statement.

31 Pac, 754.

Counsel are entitled for their services for what

these services could have been retained in advance.

Middleton vs. Bankers Tel. Co. ,32 Fed., 524.

In conclusion we desire to call the Court's atten-

tion to the following facts

:

The evidence shows that McBride employed Davis

& Gilmore. The evidence of Mr. Davis, the senior

partner, is conclusive on that question and plaintiff

could not maintain this action in his own name.

The record shows that Mr. Gilmore, when he un-

dertook the prosecution of this cause was not pos-

sessed of sufficient experience and skill to entitle him

to the fee he demands.

The record shows that regardless of the fact that

Mr. Gilmore had entered into a contract whereby Mr.

McBride was to fix the fee he wrote two liens, the

first without, and the second with the consent of

Judge Reed for one thousand dollars, including costs

and disbursements, and that he filed the same with

the clerk of the court; that he thereafter collected

the full amount, yes, and more than the amount of

the lien and then twenty-one months later, when the

claim produced well for one season, he commences an

action for $1800 in addition to the amount claimed in

the lien.

The record in our opinion shows that Mr. Gilmore

\ras not as attentive to the interests of his client as
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he should have been and what effect it had on Mr.

McBride recovering only a twenty-fourth interest,

when he was entitled to a one-twelfth, of course can-

not be definitely stated, but one thing is certain, if

the case had not been neglected by the attorneys

who first tried it before Judge Wickersham, that able

and upright judge would have decided the case and

no doubt the judgment would have been for an one-

twelfth interest instead of a one twenty-fourth.

The record discloses an unusual interest on the

part of Mr. Gilmore to have Mr. McBride sell his in-

terest in the claim for $500, when according to Mr.

Gilmore 's evidence in the record, of this case, he

places a very high estimate on the value of the claim.

On Sept. 30, 1902, 42 days before the judgment was

rendered in the McBride-Coy case for $1179.00, gold

dust and an interest in the claim, Mr. Gilmore was

writing letters to Mr. McBride that an offer of $250

had been made for his interest. One cannot read his

evidence without feelings of suspicion. Mr. Gilmore

placed the value of the claim in 1901 at $100,000. Ac-

cording to that McBride 's interest would be worth

in round numbers $4,100.00, and his fee was fixed by

himself at $2500.00, and yet Mr. Gilmore was urging

Mr. McBride to sell in June, 1903, for $500.00. Mr.

Gilmore was at Nome, Mr. McBride 2700 miles away.

Does it appear that Mr. Gilmore was dealing as fairly

with his client as the law requires?

Not waiving other Assignments of Error, the

plaintiff in error especially urges a consideration of
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the matters suggested in the foregoing re'view, to-

gether with all other errors complained of and with

the results, he will be content.

Very respectfully submitted,

A. G. McBRIDE,

Plaintiff in Error.
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when he was entitled to a one-twelfth, of course can-
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Gilmore 's evidence in the record, of this case, he

places a very high estimate on the value of the claim.

On Sept. 30, 1902, 42 days before the judgment was
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placed the value of the claim in 1901 at $100,000. Ac-
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in round numbers $4,100.00, and his fee was fixed by

himself at $2500.00, and yet Mr. Gilmore was urging

Mr. McBride to sell in June, 1903, for $500.00. Mr.

Gilmore was at Nome, Mr. McBride 2700 miles away.

Does it appear that Mr. Gilmore was dealing as fairly

with his client as the law requires?
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the matters suggested in the foregoing review, to-

gether with all other errors complained of and with

the results, he will be content.

Very respectfully submitted,

A. G. McBRIDE,

Plaintiff in Error.


